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VEMORANDUM OPI NI ON AND ORDER

Before the Court 1is state prisoner Victor Davilla’'s
(“Davilla”) petition for a wit of habeas corpus pursuant to 28
US C § 2254 Because Davilla has either procedurally
defaulted on his clainms or fails to present any error on the
part of the state courts that would warrant a wit of habeas
corpus, the petition is denied.

BACKGROUND

In 1990, Davilla was tried before Judge Ronald A. Hnmel in
the Circuit Court of Cook County and found guilty of possession
of a controlled substance with intent to deliver 900 grans or
nore of cocaine, Ill. Rev. Stat. 1989, ch. 56 1/5, par.
1401(a)(2) (D), and sentenced to 90 years in prison. Davil | a
wai ved his right to a trial by jury, and he was tried with four

ot her defendants. Because Davilla had a l|lengthy record of



convictions, sonme of which were drug rel ated, and because of the
| arge quantity of high grade cocaine found on the defendant,
Judge Hinel sentenced him to 90 years in the custody of the
I1linois Department of Corrections, even though the State had

recommended a 60-year sentence. During sentencing, Judge Hi nel

made the follow ng statenent: “1 think the appropriate sentence
in this case would be sonething |ike one thousand to three
t housand years in the Illinois Departnment of Corrections. I

can’t sentence to you to one thousand to three thousand years.
But | think that is the only appropriate sentence.”

Davilla filed a tinmely appeal to the state appellate court
alleging the followng errors by the trial court: (1) failure
to convict him beyond a reasonable doubt because the state’'s
evidence on a vital issue of fact was i npeached and contradi cted
by inpartial w tnesses; (2) denial of a fair trial because the
trial judge failed to consider the testinmony of a w tness, the
judge forned adverse opinions regardi ng defense wi tnesses, the
judge i nperm ssibly conducted a private investigation by asking
t he prosecution questions designed to adduce answers predicated
on information not in the record, and the prosecutor relied on
facts not in evidence; (3) ineffective assistance of counse
because his counsel had conflicting loyalties which adversely

af fected his representation; and (4) abuse of discretion by the



trial judge because he sentenced Davilla to 90 years in custody.

On Septenber 29, 1992, however, the Illinois Appellate Court
affirmed Davilla’ s conviction and sentence. See People v.
Davilla, 236 Ill. App. 3d 367, 603 N. E.2d 666 (1st Dist. 1992).

Davilla filed a petition for I eave to appeal inthe Illinois

Suprenme Court, which was deni ed on February 3, 1993. See Peopl e
v. Davilla, 148 I111.2d 646, 610 N E.2d 1269 (1993). Davil |l a
next filed a petition for a wit of certiorari to the United
States Suprenme Court, which the Court denied on June 4, 1993.
Davilla v. Illinois, 509 U S. 909, (1993).

Davilla filed a pro se Post-Conviction Petition in the
Circuit Court of Cook County pursuant to 725 ILCS 5/122-1 on the
grounds of newly discovered evidence, perjured testinony, and
ineffective assistance of counsel, which was dism ssed on June
28, 1995. Davilla appealed that ruling, and the Illinois
Appel l ate Court affirmed the judgment of the Circuit Court on
February 14, 1997. Davilla filed a petition for | eave to appeal
tothe lllinois Supreme Court, which was denied on June 4, 1997.

Davilla filed the instant petition for a wit of habeas
corpus pursuant to 8 2254 on June 2, 1998. The petition
purports to raise the follow ng clains: (1) that newy

di scovered evidence warranted an evidentiary hearing; (2) that
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the trial court abused its discretion in considering evidence
not inthe record in dismssing the petition for post-conviction
relief; (3) that counsel for defendant | abored under an actual
conflict of interest made manifest at trial; (4) ineffective
assi stance of counsel; and (5) that the 90-year sentence is
excessive and violated his right to be free from cruel and
unusual puni shnment. In his Menorandum in support of his
petition, Davilla only argues the fifth claimin his petition.

DI SCUSSI ON

Before the Court can consider the nerits of a petition for
a wit of habeas corpus, several threshold requirenents nmust be
met. First, the petitioner nmust have exhausted his state court
remedi es. See O Sullivan v. Boerckel, 526 U. S. 838, 841 (1999).
Additionally, the petitioner nust have fairly presented his
federal clains at each step of a state proceeding, so as not to
be procedurally defaulted. See Moment-El v. DeTella, 118 F. 3d
535, 538 (7th Cir. 1997). Federal review is precluded if the
petitioner is in default unless the petitioner can “denonstrate
cause for the default and actual prejudice as a result of the
al l eged violation of federal |aw, or denonstrate that failure to
consider the clains will result in a fundanental m scarriage of
justice.” Col eman v. Thonpson, 501 U.S. 722, 724 (1991).

Furthernmore, even if the issues were fairly presented, federal
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reviewis still precluded if a state court declined to address
the nerits of the i ssues based upon a state ground that is both
i ndependent of the federal question and adequate to support the
j udgnment . Col eman, 501 U S. at 729. Finally, the petitioner
must raise an issue of federal |aw. See 28 U.S.C. § 2254 (“a
district court shall entertain an application for wit of habeas
corpus . . . only on the ground that [a prisoner] is in custody
in violation of the Constitution or laws or treaties of the
United States.”)
Procedural Default

Cl ark does not argue that Davilla s first four clains are
procedural ly defaulted, thus, the argunments are waived. Clark
does argue, however, that Davilla' s fifth claim that the 90-
year sentence is excessive and violated his right to be free
from cruel and unusual punishnent, is procedurally defaulted.
Clark argues that the first tinme that Davilla has argued that
hi s sentence constitutes cruel and unusual puni shment was in his
petition for wit of habeas corpus. Further, Davilla failed to
address the procedural default issue, and he did not take
advant age of the opportunity to file a reply brief.

As denmonstrated both by Davilla s briefs in the Illinois
Appell ate Court and the Illinois Appellate Court’s decision

Davilla argued that the trial court abused its discretion in



sentencing him to ninety years because the court inproperly
based the severity of the sentence on the gram weight of the
unt est ed substances and because the judge inmproperly relied on
hi s own personal opinions regarding the social value of cocaine
and his own know edge about the drug. Abuse of discretion,
however, is a matter of state |law, not a federal constitutional
claim See Hodges v. Haws, 955 F. Supp. 958, 964 (N.D. 11I1.
1997). An exhaustive review of Davilla s state court briefs
i ndi cates that he never argued or even raised his cruel and
unusual puni shment argunment in state court. Fair present ment
requires Davilla “to give the state courts a neaningful
opportunity to pass upon the substance of the clains |ater
presented in federal court,” nmeaning both the operative facts
and the controlling legal principles nmust be submtted for the
court’s review. Rodriguez v. Scilla, 193 F.3d 913, 916 (7th
Cir. 1999). The record does not contain any evidence that
Davilla fairly presented this issue during either direct appeal
or the post-conviction relief proceedings. As such, the claim
has been waived. O Sullivan, 526 U S. at 845.

A petitioner’s procedurally defaulted clainms nust, however,
be taken up by the federal <court if he can either (1)
“denmonstrate cause for the default and actual prejudice as a

result of the alleged violation of federal |aw, or (2)



“denmonstrate that failure to consider the clains will result in
a fundanmental m scarriage of justice.” Col eman, 501 U. S. at
750. In order for Davilla to demonstrate a fundanmental
m scarriage of justice, he nmust present evidence that the
al l eged constitutional violations “probably resulted in the
conviction of one who is actually innocent.” Mirray v. Carrier,
477 U. S. 478, 496 (1986). Although Davilla was provided by this
Court with an opportunity to respond to Clark’s answer to the
petition, he provides no justification for the defaulted claim
Therefore, Davilla s Eighth Anmendnent cruel and unusual
puni shnment claimis procedurally defaulted.
Merits

Four of Davilla s clainms survive the habeas procedural
gauntl et; however, Davilla fails to nake any argunents in his
menor andum or to cite any cases and instead rests solely on his
petition. In his first claim Davilla asserts that the tria
court wongly decided that his newmy acquired evidence did not
warrant an evidentiary hearing. The court, relying solely on
state grounds, found that the newly discovered evidence was
merely cunul ative, not new, and not of such a conclusive
character as would probably change the result at trial. (Exh.
E to Answer, pp. 6-8.) In his second claim Davilla asserts

that the trial court abused its discretion by considering



evidence not in the record in dismssing the Petition for Post-
Conviction relief. Davilla does not here, nor is there evidence
t hat he has ever asserted any federal or constitutional grounds
for this claim Davilla s contentions do not allege a violation
of the Constitution, laws, or treaties of the United States
necessary to i nvoke habeas review. Estelle v. MGuire, 112 S
Ct. 475, 480 (1991); Jones v. Thieret, 846 F.2d 457, 461 (7th
Cir. 1988).

In Davilla s third and fourth claim he asserts that he
received ineffective assistance of counsel because his trial
counsel had a conflict of interest and because his counsel
failed to present witnesses at trial who woul d denpnstrate that
a co-defendant was the actual guilty party. To establish
i neffective assistance of counsel, petitioner nmust denpnstrate
that (1) counsel’s representation fell below an objective
standard of reasonableness, and (2) there is a reasonable
probability that, but for counsel’s unprofessional errors, the
results of the proceedi ng woul d have been different. Strickland
v. Washi ngton, 466 U.S. 668, 687 (1984). Only a clear error in
applying Strickland s standard would support a wit of habeas
corpus. Holman v. Glnore, 126 F.3d 876, 882 (7th Cir. 1997).

Davill a does not nmmke any argunments on these issues, and the

court can only surm se that he would make the sane argunments
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that he made in the Illinois Appellate Court. After a review of
t hose argunents, the court finds that Davilla has failed to
denonstrate that he was denied his constitutional right to
effective counsel .

Last, even if Davilla s Eighth Amendnent claim was not
procedurally barred, it would fail on the nerits. The Seventh
Circuit recently addressed an al nost identical issue in Henry v.
Page, 233 F.3d 477 (7th Cir. 2000). In Henry, the petitioner
was convi cted of unlawful possession of cocaine with the intent
to deliver, and the trial court sentenced himto an enhanced 80
year prison term as allowed by Illinois |aw The court
recogni zed “sone degree of sentencing proportionality in the
Ei ght h Amendnent,” but reiterated its previous holding that “*in
non-capital felony conviction, a particular offense that falls
within |legislatively prescribed limts will not be considered
di sproportionate unless the sentencing judge has abused his
di scretion.”” 1d. at 482, citing United States v. Vasquez, 966
F.2d 254, 261 (7th Cir. 1992). The court found that there was
no abuse of discretion in the petitioner’s 80 year sentence
because the sentence was authorized by Illinois |law and the
petitioner did not dispute that his previous convictions nade

himeligible for the enhanced sentence. Finding no basis upon



which to <conclude that the sentencing court abused its
di scretion, the court affirmed the denial of the wit.

Davilla s case is al npst identical to the petitioner’s case
in Henry. The sentence was authorized by Illinois |aw and
Davil |l a does not dispute that his previous convictions nade him
eligible for the enhanced sentence. As such, he is not
entitled to a wit of habeas corpus.

CONCLUSI ON

Accordingly, for the reasons stated herein, Davilla's
petition for a wit of habeas corpus is denied.

| T 1S SO ORDERED.

Harry D. Lei nenweber, Judge
United States District Court

Dat e:




